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Land Use Committee

Board of Aldermen Petition #210-14, 135 Wells Avenue, LLC, requesting an
amendment to the Wells Avenue restrictive covenant as established in Board
Order #276-68(3), as amended, as it relates to parcel E-2 at 135 Wells Avenue,
to allow creation of a multi-family housing building and co-working space and
to accept mitigation funds in accordance with M.G.L. Chapter 44, Section 53A
under the terms and conditions described in an application from Cabot, Cabot,
and Forbes, dated May 27, 2014.

135 Wells Avenue

Petition #210-14

In response to questions raised at the Land Use Committee (LUC) public hearing on June 25, 2014,
and/or staff technical reviews, the Planning Department is providing the following information for the
October 28, 2014 continued public hearing. This information is supplemental to the staff analysis
previously provided at the last public hearing.

Preserving the Past Z;( Planning for the Future
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The Board of Aldermen is being asked by the applicant for amendments to the controls set forth in
the Deed Restriction, as they relate to the proposed project at 135 Wells Avenue for a multi-family
residential project under M.G.L. c. 40B comprehensive permit. The specific amendments the
petitioner is seeking are laid out by the applicant in the Requested Amendments to Wells Avenue
Restrictions (ATTACHMENT A). These amendments include but are not limited to:
e the square foot limitation on gross floor area that may be built in the Wells Avenue Office
park;
e to waive the 40% open space requirement to approximately 35%;
e to waive the FAR limit of .25 to allow for an FAR of 1.51 plus structured parking;
e toamend the use restrictions to allow multi-family residential use;
e to waive setback requirements;
e toallow a building and parking on Area 1A, where it is expressly restricted as shown on the
plan accompanying the Wasserman-Howard deed; and
e for signage and lighting.

The proposed project, and its requested waivers, raise serious issues relative to the City’s overall
policies and goals for the Wells Avenue Business Park, most significantly in the idea of incorporating a
large residential use into the Park. In 1968 the City purposefully rezoned Parcel 1 (now the Wells
Avenue Office Park) from Residential to Limited Manufacturing, and imposed the Deed Restriction in
order to create this office park. Allowing residential use in the office park is counter to the City’s
vision for this area when the Deed Restriction was created. Additionally, because the Office Park was
surrounded by environmentally sensitive areas including wetlands, flood hazard areas, conservation
areas, endangered species habitat, and the Charles River, the Deed Restriction imposed additional
strict density and dimensional controls, presumably to protect these sensitive resources.

Condition #7 of the Deed Restriction prohibits “building(s) or structure(s)... within the triangular area
in the southeasterly corner of Parcel 1, as shown on said plan as Area 1A,” (ATTACHMENT B & C). The
Planning Department does not know why this area was excluded from being built upon, but we note
that the proposed project significantly encroaches into this restricted area (ATTACHMENT D & E), which
may be problematic and counter to the original intent of the Deed Restriction. The applicant should
provide any information they have on why this Building Restriction was included in the Deed, and
their rationale for their projects significant encroachment into this area.

Both the applicant and the City’s Law Department have prepared briefs on the authority of the Board
of Aldermen and the Zoning Board of Appeals to waive the Deed Restriction (ATTACHMENT F & G). Also
included for your review is a legal brief from Rackerman, Sawyer & Brewster, representing Mt. Ida
College (ATTACHMENT H).

Since the June Public Hearing the applicant has proposed a number of off-site improvements that the
applicant is expected to present at the continued public hearing on Tuesday. Included is a
commitment to facilitate the design of a second access to Wells Avenue. Although the Planning
Department is very supportive of the concept of a second means of access to Wells Avenue, the
Planning Department has concerns about the feasibility of the applicant’s proposal. We note that the
conceptual plan involves permitting a new road through wetlands and the 100-foot buffer to
wetlands, and through a Conservation Restriction held by the City on lands owned by the Nahanton
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Woods Condominium. The applicant should be prepared to explain how they believe the Executive
Office of Energy and Environmental Affairs would perceive an amendment to the Conservation
Restriction for such a roadway, and should provide relevant examples of how/where this has been
done before. We also note that this proposed new roadway runs through 2 Wells Avenue’s property,
and the City has not had discussions with this property owner about their willingness to cooperate
should this plan be determined feasible.

The Planning Department has engaged the Metropolitan Area Planning Council to complete a market
study as a first step towards a strategy to guide the future development of Wells Avenue as part of
the N Innovation Corridor initiative. This project is expected to be completed in early 2015.

Recommendation: Newton has always been deeply committed to the creation of affordable housing
opportunities in the City, which is demonstrated by its 2,441 affordable housing units (812 units
created between 2002 and 2013), and welcomes well-planned comprehensive permits at appropriate
locations that are fittingly designed for the existing neighborhood context. However, not every site is
appropriate for residential use and Wells Avenue offers complicated trade-offs. The location of the
proposed development does not appear to be consistent with the Newton Comprehensive Plan,
affordable housing goals, the goals of the N Innovation Corridor, or smart growth principles, which
rely on a robust mix of uses and amenities with a variety of transportation connections. The lack of
walkability and access to transit options ensures a high number of vehicle trips and raises questions
about the site and the projects inherent lack of sustainability, particularly for mixed-income
affordable housing. Approval of this project will introduce housing as a new use to this Office Park,
which may also compromise Wells Avenue’s fiscal value to the City.

The Newton Comprehensive Plan, adopted in 2007, notes that land development in the Wells Avenue
Office Park “should continue to encourage office and business uses (perhaps more intensively) in this
location and exclude other uses as a means of maintaining the City’s employment and tax base.”* The
City values its limited commercially zoned real estate and is concerned about the conversion of this
site from commercial to residential use. Since the City is predominantly a residential suburb, the real
estate zoned for commercial and manufacturing uses is limited and must be maintained to ensure a
strong commercial tax base in the City.

Finally, in addition to the land use issue, the Planning Department believes the applicant is seeking
too many density and dimensional waivers from the Deed Restriction, including building in the
Building Restriction Area 1A, indicating that the proposed building is too dense for this site, and that
the use as developed may adversely affect the environment.

! Newton Comprehensive Plan, 2007. Page 3-28.
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Requested Amendments to Wells Avenue Restrictions

Deed Restriction

Map of Parcel 1, showing Limit of Building Restriction Area 1A

135 Wells Avenue Existing Conditions Plan showing Limit of Building
Restriction

135 Wells Avenue Proposed Site Plan showing encroachment into the Limit of
Building Restriction

Law Department Memorandum, dated October 17, 2014

Legal Briefs from Michael D. Vhay, Esq.

Legal Briefs from Rackerman, Sawyer & Brewster

Draft Board Order (submitted by applicant)




ATTACHMENT A

Exhibit C

REQUESTED AMENDMENTS TO WELLS AVENUE RESTRICTIONS

Blanket amendment of the restrictions set forth in a deed from Isadore Wasserman and Edwin M.
Howard, as Trustees of the Newton at 128 Realty Trust, u/d/t dated June 10, 1967, and recorded with the
Middlesex (South) Registry of Deeds in Book 11419, Page 019, which deed is recorded with the Registry
in Book 11699, Page 535 (the “Wasserman-Howard deed”), as those resttictions may have been amended
ot waived from time to time by the Newton Board of Aldermen, releasing those restrictions as they relate
to 135 Wells Avenue site for so long as the project and the site are developed and used for a multi-family
residential project allowed under a G.L. c. 40B comprehensive permit.

If specific amendments are to be granted, rather than a blanket amendmment, amendments are requested to
the following paragraphs of the Wells Avenue restrictions:

Paragraph 1 —amendment of 800,000 square foot limitation on gross floor area, as may have been
amended, to allow 417,500 square feet of gross floot atea, plus structured parking at 135 Wells
Avenue, and amendment of the tequitement that at least 40% of each patcel be maintained as
open space not occupied by buildings, parking or loading areas or roadways to require that at least
35% of 135 Wells Avenue be so maintained.

Paragraph 2 — amendment of the parcel FAR limit of 0.25, to allow an FAR of 1.51 (plus
structured parking).

Paragraph 3 — amendment to remove the requirement the Aldermen’s approval of finished
grading, topogtaphy, drainage, patrking, and landscaping plans.

Paragraph 4 — amendment of the use resttictions to allow multi-family residential use, the retail
sale of tangible personal propetty to consumers, up to 6,000 square feet of mixed-use
office/flex/café/automat space, and up to 5,000 squate feet of rental/management/automat
space at 135 Wells Avenue.

Paragraph 5 — amendment to allow buildings and parking areas within 80 feet of northeasterly
boundaty of Parcel 1.

Paragraph 6 — no amendment requested.

Paragraph 7 — amendment to allow building on Lot 1A as shown on the plan accompanying the
Wasserman-Howard deed.

Paragraph 8 — amendment of sign resttictions to allow any signs permitted under the Newton
Zoning Ordinance, by right or by special permit, or as permitted by a comprehensive permit
under c. 40B.
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Paragraph 9 — amendment to allow lighting to direct light onto Wells Avenue and adjoining
properties as may be approved by a comprehensive permit under c. 40B.

Blanket amendments to the Wasserman-Howard deed set forth in unrecorded Board of Aldermen Order
734-72, dated August 9, 1972, as those amendments may have been amended or waived from time to time
by the Board of Aldermen, releasing the site from all applicable provisions for so long as the Project and
site are developed and used for a multi-family residential project allowed under a G.L. 40B comprehensive
permit. If specific amendments are to be granted, rather than a blanket amendment, amendments are
requested to the following paragraphs of Board Order 734-72

Paragraph 1 — amendment to not require that future site work such as removal of fill or
disturbance of vegetation undertaken at 135 Wells Avenue be performed only in accordance with
Paragraph 2.

Paragraph 2 — amendment to no longer requite that (a) preliminary site plan, grading plan, and
landscaping plans be submitted to the Planning Department for prior review, and (b) such plans
be approved by the Board of Aldermen, prior to site preparation for any development undertaken
at 135 Wells Avenue pursuant to a comprehensive permit under c. 40B.

Paragraph 2A — amendment to make the parcel subject to the provisions of the Flood Plain and
Watershed Zoning Ordinance only to the extent that the language of the ordinance makes it
applicable to the patcel and, if the otdinance is applicable, to remove the requitement for a 2/3
vote of the Aldermen approving development undertaken pursuant to a comprehensive permit
under c. 40B.

Paragraph 3 — no amendment requested.

Paragraph 4 — no amendment requested.

Paragraph 5 — amendment of prohibition on use of salt or associated chemicals on roadways and
parking areas to allow their use at 135 Wells Avenue.

Paragraph 6 — no amendment tequested.
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KNOW ALL MEN BY THESE PRESENTS

that Isadore Wassexman and Edw;n M. Howaxd, as they are Trustees

of tho Newton at 128 Realty Trust, under 2 Daclaration of Trust

dated June 30, 1967 and recorded with Middlesex pistrict Registxy

£ Doeds, Book 11419, Page 019, for considexation paid, hexeby:
grant unto the City of Newton, 3 municipal coxporation duly
organized and existing in Middlesex County, Massachusgetis, with
guitelaim covenants, the land in Newton, Middlesex County, lying.
off Nohanton Streot, bounded and desaribed ag follows:

NORTHERLY. on Nahanton Street 170 feet;

NORTHEASTERLY by other land of the Grantors by three courses,
ag shown on the Plan hereinaftex refexzed to,
said courses running Southexly and Southeastoxly
in directions shown on said plan to a point on
the Southoastorly boundazy of the Grantors' premi-

sas 300 feet Northeoasterly from the Southwosterly
cornar of sa2id premises:

SOUTHEASTERLY, SOUTHWESTERLY, WESTERLY by land of the Motropolitan

District Commission;

ba all of saild neasurements and distances more ox less and conw
taining 30.5 acres morxe or loss.

Being shown as Pazxcel 2 on a Plan dated July 6, 1960 entitled
“plan to Accompany Option Agreement,” etc., racorded with
Middlosex South District Deeds on August 2, 1960 as Plan No. 1183,
rocorded in Book 9645, Page END. Meaning and intending to convey
the same premises which is moxe accurately shown on a "Plan of
tand Newton, Mass." dated Septewbex 11, 1968 by Alonzo B. Reed,
Inc., Engineexrs and Architects, Boston, Massachusetts, and being
shown as Parcel 2 on said Plan containing 30.2 acxes.

Subject to the restrictions foxr the benefit of adjoining premises
of the Grantors that for a peried of ninety-nine (99) yoaxs from
dato, no buildings or structuxres shall be erocted or maintained
on the granted premises except for recreation, conservation ox
parkland purposaes (but this shall not be deemed to prohibit con-
struction of fonces thereon). '

. BKI1899 PG53%

[ U,

A
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Together with the following restrictions, as appurtenant
to the whole or any part of %he graated premises, which are
hereby imposed on the adjoining promises shown on said plan
as Parxcel 1, containing 1l23.1 acres; said xestrictions shall

- run with the land and the Grantors hereby covenant and agree
with the Grantee that they will be faithfully observed and
pexformed: ' i

l. Thexe shall not be built or maintained on said
Parcel 1, or on any one subparcel or group of sub-
- parcels constituting Parcel 1, buildings containing
en all floors thereof a total of more than 800,000
square feet.

Further, there shall be maintained on said Pareel i,
or on any one subpareel or group of subparcels con-

stituting Parcel 1, at all times at loast 40% of the
ground area in open space not occupied by buildings,
parking ox loading areas or roadways.

Part of said open space shall he located as shown on

a plan entitled "Topographic Plan of Land" dated
_August 27, 1968, and filed herewith, anéd shall be
retained in its presént natural condition and with

its present topography and vegetation, (Said reguired
open space on the above-mentioned plan approximates
14.4 acres or 11.7% of Pareel L.)

Furthex, ground elevations along the westerly and
southwesterly boundary line between said Parcel 1
and Parcel 2 shall be retained at their present
levels at every point along said line.

2. Subjeect always to the provisions of paragraph L above,
the ratio of the gross floor area of all buildings
on said Parcel 1, ox any one subparcel or group of
subparcels constituting Parcel 1, to the total land
area of saild parcel or parcels shall not exceed 0,25,

3. No building or structure shall be erected on said
Parcel 1, or on any one subparcel or group of sub~
paxcels constituting Parcel L, without the prior
approval of the Boaxd of Aldermen with respect to
the following specific items: finished grading and
topography, drainage, parking and landscaping. '
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No building or structure or ¢nlargoment or extension
thorcof within said Pareel 1, or any one subpareal

or group of subpaxcels constituting Parcel 1, nor any
land included within said Parcel 1, shall be used for
the retail sale of tangible personal property to
consuners, tor a freight or trarsfer temminal or
fuel distribution plant.

Further, no building or structure or altoration,
cnlargement or extonsion thereof within said parcel 1,
nor any land .in¢luded within said Paycel 1 shall be

-used for any purpose which is injurious, obnoxious

or offensive to the neighborheod by reason of noise,
smoke, odor, gas, dust or similar ocbjectionable
features, or is dangerous to a neighborhood on account -
of fire or any other aause.

Further, no building or structuro or alteration,
enlaxgoment, or extension thereof within said Parcel 1,
nor any land included within said Paxcel 1 shall e
used except for onc of the following puxposes:

a. Wholesale business or storage warehouse, but
exclusing perishable goods and all food produdts
(not more than 85% of floor axea in any one
structure) ;

b. Telephone central office and exchange building:

c. Offices and banks (not more than 50% of the gross
floor agea of 800,000 square foat permitted herehy
on said Parcel 1, or any onc subparcel or group
of subparcels constituting Parcel 1, shall be
used for office space):

4. Carponter or woedworking shop:

c. Casting lightweight and nonferrous metals, and
spinning ferrous and nonferrous metals;

f. Glass fabrication and installation;
¢. Laboratory, research and development;

h. Machine shop (exeluding prosses over 10 tons),
plumbing and blacksmith shop:
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L. Metal fabrieation light (such as shect metal,
duets, gutters and leaders);

J. Molding, shaping or assembly from prepared
materials (including repairs) of boxes, ladders,
staging, toys, stationery, noveltics, paper hoxos,
tollet preparations, drugs, perfumes, Llavoring
extracts, medical and hygienic appliances, clothiag,
textiles, hats, leather and sporting goods,
mattresses, store and office equipment, house,
office, theatre and playground equipment, signs,
musical instruments, art goods, industrial models,
tools, appliances, clectrical goods;

k. ‘Optical and scientific instruments, jewelry
manufacturing:

1. Printing, publishing and reproduction establishmonty;
m. Wearing apparel, fabrication and processing;

n. But nothing herein shall prohibit the carrying on
of such accessory uges as are proper and usual in
connegtion with said above permittod uses.

No building or paxking area shall be located or maintainad
within 80 feet of the northeasterly boundary line of

said Parcel 1, as shown on said plan, oxcept that Parn.ng
areas shall be pexmitted at a distance of 40 foet frem

tho portion of said boundary line designated on said

plan as "950" feet,

No building or structure is to be crected withip 50 et
of the northerly boundary line of said Parcal 1, Reasuring
1,900 feet, which linc runs approximately paralle) to

and 180 feet oxr more distant fxom the southerly side ling
of Nahanton Street,

No building on said Parcel 1 shall exceed in height a
total which equals moxe than 10 feet of height for every
100 feet of distance from the nearaest point of the
southerly street line of Nahanton Strect, adjusted
proporticonately for any proportion ¢f such 100=foot
distance.
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No building or structure shall be built or maintained
within the triangular area in the southeasterly corner
of said rarcel 1, as shown on said plun ag “Area 1lA."

No sign, billboard or other outdoor advertising dJdevien’
shall be placed or maintained on the pramises, axccpt
identification and directional signs, as follows:

a. One freec-standing sign at any entrance to the
promises, not to oxceed 150 square feaot in
area or 15 feet in height;

b. Surface mounted signs located on the exterior
walls of buildings;

¢, Frecemstanding signs not to oxceed 12 square
feet in area.

All signs shall bo stationary and shall not contain

any visible moving ox movable parts; no sign shall

be of a neon type or exposed gas-illuminated tube

type; any lighting of a sign shall be continuous,
indirect and installed in a manney that will prevent
direct light from shining onto any streect or adjacent
property.

Any lighting provided in the premises shall be installed
in o manner which will prevent direct light from shining
onto any street or adjoining property. '

In connaection with any construction or site develop-
ment work undertaken on gsaid Parxcel l, no excavation
or construction traffic of any nature shall make use
of Nahanton Streect except that portion from the’
Kendrick Streeot bridge to the Nahanton Street ontrance
to Paxcel 1, and the contract spacifications thovefor
shall contain such a limitation.

Tha restrictions set forth in the parugrﬁphs L through
10 above shall continue in force for a poriod of
ninoty-nine (99} years from December 1, 1968.
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Bubject to such rights and restrictions as woxe of record on
June 27, 1960, so fax as tha same are now in foxrce and appli-

cable.

And furthox subject to the oxdex of conditions of the Department
of Natural Rasources, dated Decanber 13, 1968, pursuant to
Soction 40, Chaptex 131 of the Massachusotts General Laws, which
order is duly xecorded in said Deeds.

And further subject to the xight of the Grantors, their success-
ors and assigns, to establish and maintain o drain eascwment on

‘ two {(2) strips of land located on the premises conveyed hexe-

i undexr, as shown on said plan as "50° permanent drain ocasement",
T sogethex with the right of the Grantors, thair successors and
zggigns, ©tO enter upon the premiscs heredin conveyed f£ox, the pux-
pose of maintaining the sald drain easement. .

3 And further subject to real estate taxes fox the yeax 1969 as
q nay be assessed on the premises.

; Signed and sealed this 22nd day of May, 1969.

oy o ol

i ' Yy 1 - Y -
: sawin M. Howard, Trustee on
not individually

Nowton at 128 Realty Trust

May 22, 1969
Aecepted on behalf of the ¢ity of Newton, subject to the Rastxic~
tions and Conditicons herxeinabove set forth, pursuant to Oxder

1

# 360 of the Board of Aldermen dated June 27, 1960 as
: amended by Order #276-68@0f the said Board of Aldexmen dated
I November 18, 1968. . S

City of Newton

! ”
N
A
By . :
S o eaingy /S -
COMMONWEALTH OF MASSACHUSETTS N ey
MIDDLESEX, SS XALOLA 569

Then personally appeared the above-named Isadore Wassexman and
Edwin M. Howard and acknowledged the foregoing to be thelx £ree

act and Geed, before me . ;i;é;%QQ*&LL{
@zw b Gl

Notary Public
OIerr A Llgsrsntriy A

My Commission Expires: //430_{73
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Attachment

MEMORANDUM

To:  Zoning Board of Appeals of the City of Newton
7

4
From: Julie B. Ross, Assistant City Solicitor}

Re:  The Authority of the Zoning Board of Appeals of the City of Newton to Grant the
Approvals and Relief Requested by 135 Wells Avenue, LLC from the Wells Avenue
Deed Restriction

Date: October 17,2014

This memorandum addresses only the legal issues of the authority of the Zoning Board of
Appeals of the City of Newton to grant the requested approvals and relief, and takes no
position on the 135 Wells Avenue, LLC application for a comprehensive permit.

Question Presented:

Whether the Zoning Board of Appeals of the City of Newton (the “ZBA”), has authority under
the Low and Moderate Income Housing Act, M.G.L. c. 40B, §§ 20-23, (the “Act”) to grant the
approvals and relief from the Wells Avenue Deed Restriction (the “Deed Restriction”) requested
by 135 Wells Avenue, LLC (the “Applicant”) in its application for a comprehensive permit?

Short Answer:

For the reasons set forth below, the Deed Restriction constitutes a private interest in land, the
disposition of which is a legislative function pursuant to M.G.L. c. 40, § 3. Accordingly,
granting approvals and relief from the Deed Restriction is not within the authority granted to the
ZBA by the legislature under M.G.L. c. 40B, § 21 to “issue permits or approvals”.

Legal Analysis:

1. History of the Wells Avenue Deed Restriction.”

The properties located at Wells Avenue in Newton are subject to a Deed Restriction that
imposes a number of conditions on the development and use of these properties, in addition to
the City’s zoning controls. In 1960, the property’s owner, Sylvania Electric Products, Inc., gave
the City an option to purchase a 30.5 acre parcel of land on Nahanton Street in Newton at a

1See M.G.L. ¢. 39, § 1; and Sancta Maria Hospital v. Cambridge, 369 Mass. 586, 592 (1975).
2 The Law Department refers the ZBA to Applicant’s June 12, 2014 and August 1, 2014 memoranda for a more
detailed history of the Deed Restriction.
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reduced price. See July 6, 1960 Option Agreement, Middlesex South Registry of Deeds, Book
9630, Page 048. If exercised, the option imposed controls on the development of the remainder
of the property, which were more stringent than the zoning controls in effect at that time.

In 1967, Sylvania conveyed the property to Isadore Wasserman and Stephen Hopkins, as
Trustees of the Newton at 128 Realty Trust. See October 26, 1967 Deed, Middlesex South
Registry of Deeds, Book 11419, Page 029. In 1969, the City exercised the option to purchase the
30.5 acre parcel pursuant to a deed from Isadore Wasserman and Edwin Howard, conveying the
parcel to the City of Newton, and imposing certain development restrictions, known as the
«“Wells Avenue Deed Restriction” on the remaining 123.1 acre parcel retained by the owner.’
See May 22, 1969 Deed, Middlesex South Registry of Deeds, Book 11699, page 535.

The Board of Aldermen is the authority vested with oversight of the Deed Restriction,
pursuant to M.G.L. c. 40, § 3 (“[a]ll real estate or personal property of the [city]...placed in the
charge of any particular board, officer or department, shall be under the control of the
[Aldermen]”).4 Since 1969, the Deed Restriction has been amended on 17 occasions.

11, The Deed Restriction Is Not A Permit or Approval Within the Scope of Authority
Granted to the ZBA by M.G.L. ¢. 40B, § 21.

A. The Groton Case Is Controlling Precedent.

It is well settled that a deed restriction is an interest in land. See Wolfe v. Gormally, 440
Mass. 669, 706-07 (2004) (Restrictive covenants are both an interest in real estate and an
encumbrance on title); Blakeley v. Gorin, 365 Mass. 590, 595, (1974); (Deed restrictions
administered by the Commonwealth limiting the use of the land are a property interest in land).
Because the Deed Restriction is part of an agreement between Sylvania Electric Products and the
City of Newton and constituted a private interest in land, it is not a “permit or approval” under
M.G.L. c. 40B, § 21 5 Indeed, the Supreme Judicial Court (the “SJC”) has explicitly held that the
authority of the Housing Appeals Committee (the “HAC”), and by implication, a Zoning Board
of Appeals, under the Act does not extend to transfers of interests in land, which are regulated by
State law. Zoning Board of Appeals of Groton V. Housing Appeals Committee, 451 Mass. 35,
39, 41 (2008). In the Groton case, the SJ C held that the HAC could not order the town to convey

3 A deed restriction is a form of a restrictive covenant, which is defined as “a written agreement that limits the use of
property for specific purposes and regulates the structures that may be built on it.” The Law Dictionary Featuring
Black’s Law Dictionary Free Online Legal Dictionary 2" Edition, (accessed October 14, 2014),
<http://thelawdictionary.org/restrictive-covenant/>.

4 M.G.L. c. 40, § 3 is applicable to cities via M.G.L. c. 40, § 1; see also M.G.L. c. 40B, § 20, defining “local board”
and M.G.L. c. 4, § 7, Clause Third A (“"Board of selectmen", when used in connection with the operation of
municipal governments shall include any other local office which is performing the duties of a board of selectmen,
in whole or in part, under the provisions of a local charter.”)

5 No court in Massachusetts has yet held that M.G.L. ¢. 40B abrogates the common law. Brooks v. Chelmsford
Hillside Gardens, LLC, 80 Mass. App. Ct. 1106 (2011) (Rule 1:28).
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an easement under the Act, and by doing so, the HAC had contravened state law. Id. at 39.
Moreover, the Court clearly defined the parameters of the Act:

The Act may only be relied on to remove locally imposed barriers to affordable
housing, not State law governing the disposition, or transfer, of land, or interests
in land, owned by municipalities. To be sure, in enacting G.L. c. 40B, the
Legislature indicated that, in some circumstances, compliance with locally
imposed barriers may need to yield to the regional need for affordable housing,
but this legislative judgment cannot be stretched to empower the committee to act
as the legislative body of a municipality for purposes of land transfers. See
LeClair v. Norwell, 430 Mass. 328, 336, 719 N.E.2d 464 (1999). (Emphasis in

original).

Id. at 41.

The SJC also examined in detail the meaning of the words “permits or approvals” as
contemplated by the Act:

The phrase “permits or approvals,” read in the context of the entire Act, refers to
building permits and other approvals typically given on application to, and
evaluation by, separate local agencies, boards, or commissions whose approval
would otherwise be required for a housing development to go forward. This
interpretation is virtually compelled by the language, “who would otherwise act
with respect to such application,” appearing in § 21. The interpretation is further
supported by the examples expressly cited in § 21, namely, action typically
required by local permitting authorities with respect to “height, site plan, size or
shape, or building materials.”

Id. at 40.

Finally, the SIC held that the HAC, and by implication a Zoning Board of Appeals, has no
jurisdiction over matters delegated by state law. M.G.L. c. 40, § 3 states that “[a]ll real estate or
personal property of the town, not by law or vote of the town placed in the charge of any
particular board, officer or department, shall be under the control of the [Aldermen].” The
Groton case plainly states that the type of permits or approvals contemplated by M.G.L. c. 40B,
§ 21 does not extend to interests in land.

B. The White Barn Decision Is Distinguishable From The Groton Case.

The HAC decision in White Barn Lane, LLC v. Norwell Zoning Board of Appeals, HAC
No. 08-05 (July 18, 2011), is inconsistent with the holding of the SJC in the Groton case.® In
White Barn Lane, the Subdivision Control Law was the controlling state law and the interests in

% An appeal of the White Barn Lane decision was taken by the intervening abutter, the Norwell ZBA, and by White
Barn Lane, LLC, and those three cases are pending in Plymouth Superior Court. Docket Nos. PLCV2011-00963-B,

PLCV2011-00907-B, and PLCV2011-00954.




question were the subdivision covenants, in particular, the Town of Norwell Planning Board
Covenant that restricted the original owner and successors in title.” White Barn Lane, HAC No.
08-05 at 26. In the appeal of the Norwell Zoning Board of Appeals’ decision to decline to
explicitly waive the Planning Board’s covenant, the HAC held that “a decision to modify a
covenant is a question under local law, and therefore appropriate for consideration by the
Board... .” Id. at28. Inthe White Barn Lane decision, the HAC acknowledges the Groton
case, but nevertheless acts in direct contravention of the Groton holding. Id. It should also be
noted that the White Barn Lane decision is merely an HAC decision, whereas, the Groton case is
a decision of the SIC, which is controlling precedent.

IIL. Whether The Mavor Is A Local Official And The Board Of Aldermen Is A Local
Board Who/That Would “Otherwise Act” With Respect To A Comprehensive Permit
Is Irrelevant In The Context Of A Deed Restriction.

Whether or not the Mayor is a local official and the Board of Aldermen is a local board
who/that would “otherwise act” with respect to a comprehensive permit is irrelevant in the
context of a deed restriction, because the fact remains that the ZBA’s authority with respect to
comprehensive permits is limited by statute to permils and approvals and does not extend to
interests in land. M.G.L. c. 40B, § 21; Groton, 451 Mass. at 40.

1V. The Historical Treatment Of The Deed Restriction Does Not Make It Subject To The
7ZBA’s Jurisdiction.

The Applicant argues that the historical treatment of the Deed Restriction by the Board of
Aldermen in granting various amendments since 1969 are akin to “local permits or approvals”
and therefore subject to the ZBA’s jurisdiction under M.G.L. c. 40B. See Applicant’s
Memorandum, August 1, 2014, at p. 10. The Applicant is incorrect. The historical treatment of
the Deed Restriction has no bearing on the ZBA’s authority to act in this instance, because, as
previously stated, the ZBA’s jurisdiction does not extend to interests in land. Groton, 451 Mass.
at 41 (emphasis added). Even if the HAC or a court should find that the Deed Restriction has
been treated in a manner similar to local regulations (therefore more akin to permits or
approvals) the Board of Aldermen, not the ZBA, is the authority explicitly charged with the
administration of the Deed Restriction. Any amendments made to the Deed Restriction were
consistent with the authority vested in them by Deed and M.G.L. c. 40, § 3, and ¢. 39, § 1.

7 The White Barn Lane case is distinguishable from the Wells Avenue Deed Restriction because it involved a
covenant imposed by the Norwell Planning Board, whereas the Wells Avenue Deed Restriction was accepted by the
City pursuant to an option agreement granted to the City by the owners of the propeity, and which established the
parameters of the Deed Restriction. The Groton case involved an improper determination by the HAC that it had the
authority to order the town to convey an easement to the developer in order for the developer to regrade and clear
vegetation on a portion of the town’s property. Groton, 451 Mass. at 38.
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V. Conclusion.

Both statutory and resulting case law are abundantly clear that the authority of the ZBA
under the Act does not extend to interests in land. For the reasons stated above, the ZBA lacks
the authority to grant the approvals and relief from the Deed Restriction as requested by the

Applicant.
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| rodophele pc | - MICHAEL D. VHAY, ESQ.
| ATTORNEYS AT LAW : 125 High Street, Boston, MA 02110
mvhay@ferriterscobbo.com

6177371800

June 13, 2014

VIA COURIER

Julie Ross, Esq.

Assistant City Solicitor

City of Newton Law Department
1000 Commonwealth Avenue
Newton, MA 02459

Re: 135 Wells Avenue LLC

Dear Ms. Ross:

| hope that you are doing well,

Enclosed is a memorandum that summarizes the LLC's research into the
question of whether the Zoning Board of Appeals may grant the LLC the rehef it has
requested under chapter 40B from the Wells Avenue Restrictions.

We would be happy to meet with you and other members of the Law Department
if you feel it would be helpful.

Cordially,

bl /7

Michael D. Vhay /

Enclosure
MDV/mef

cc: Ouida Young, Esd. (by hand, w/enclosure)

www.fertiterscobbo.com
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MEMORANDUM

TO: Ouida Young, Esq., Associate City Solicitot, City of Newton
Julie Ross, Bsq., Assistant City Solicitot, City of Newton

FROM: Michael D. Vhay & Valerie A. Moote (Fettitet Scobbo & Rodophele, PC)
Chatles N. Le Ray (Dain, Totpy, Le Ray, Wiest & Gatnet, PC)

DATE: TJune 12, 2014

RE: 135 Wells Avenue/Wells Avenue Resttictions

QUESTIQN PRESENTED

Whether the owner of 135 Wells Avenue (the “Site”’) may use the comprehensive petmit

process available undet M.G.L. c. 40B, §§ 20-23 (“Chapter 40B” ot “c, 40B”) to obtain telief from

cettain restrictive covenants (the “Wells Avenue Restrictions”) that wete imposed on the Site and

are administeted by the Board of Aldetmen (the “Board”)?

BRIEF ANSWER
Because amendments to the Wells Avenue Restrictions are, and ha;ve been treated by the
Boatd as, local approvals, Chapter 40B authorizes the Newton Zoning Board of Appeals to grant
any relief from the restrictions that is necessary for the development of a multifamily project at 135
Wells Avenue, as patt Of? comptehensive permit decision.

FACTUAL BACKGROUND

L "The 135 Wells Avenue Project

135 Wells Avenue, LLC (the “Applicant”) owns 135 We]ls Avenue in Newton (the “Site”).
The Site is Jocated in Ward 8, Section 84, Block 34, Lot E2. The Site contains approximately 276,492
squate feet of land and cutrently houses a health and tennis club known as Boston Spotts Club, The
current building and uses of the Site have evolved tl';rough a seties of local approvals granted since

1971. The Site is one of the several propetties that comptise the Wells Avenue atea. The City has




zoned all patcels on Wells Avenue into a Limited Manufacturing District; according to the Newton
Z.oning Map, this is the only such disttict remaining in the City. The Applicant proposes to
consttuct a 334-unit residential project at the site and has applied to the Newton Zoning Boatd of
Appeals fot a Chapter 40B comprehensive petmit for the project,

II. The Wells Avenue Restrictions

On Aptil 14, 1960, Sylvania Electric Products, Inc. had an option to purchase an
apptoximately 180-acte patcel off Nahanton Street in Newton, Sylvania petitioned the Aldermen to
tezone the patcel. Sylvania Electric Products, Inc. v. City of Newton, 344 Mass. 428, 430 (1962). Duting
the coutse of subsequent public hearings by and consultations wifh the Newton Planning Board,
Newton’s planning consultant, and the Aldetmen, the patties agteed that certain additional
restrictions would be imposed on the land as a condition of tezoning. The Planning Board voted to
recommend the zoning amendment to the Board of Aldermen, but suggested that cettain
“conditions be obtained by agteement with the proper patties concerned, if the Board of Aldermen
is favorably di:;posed to the zone request.” Id. at 430 n.3. The Planning Board’s propose(i
“conditions” becéme the Wells Avenue Restrictions. Id, at 430. The Board of Aldermen adopted the
restrictions in Board Order #276-68(3).

These restrictions wete set out 1n a draft deed attached to a proposed option agreement
wheteby Sylvania would give the City an option to putchase, within 30 yeats, a strip of land on the
west and southwestetly (ﬂver) side of the patcel. Under the option agreement, Sylvania would abide
by the restrictions it the draft deed duting the option term, so that if the city wete to exercisle its
option the restticions would not already have been violated. Sylvania Electric Products, Ine., 344 Mass.
at 430-431. |

By ordinance enacted on TJune 27; 1960, the Aldermen rezoned from Single Residence A to

Limited Manufactuting 153.6 actes of the land on which Sylvania had an option. Syvania Electric

i

O




Products, Inc., 344 Mass. at 429. At the titne, one other patcel of land in Newton had béen zoned as
an LM district. I, Sylvania took tile to the pacel on July 6, 1960, Id. at 432, Tater that day, Sylvania
executed the option agreement including the agreed-upon restrictions. Id. Cettified copies of the
June 27, 1960 zoning ordinance, the Board of Aldermen order authotizing the Mayor to accept the
option, and the option agreement wete recorded on July 8, 1960. Id. at 432. |

On May 31, 1962, the Massachusetts Supreme Judicial Court upheld the rezoning of
Sylvania’s land pursuant to‘ Sylvania’s agreement with the Aldetmen. Id. at 429,

Sylvania subsequently decided not to develop the property. By deed dated October 26, 1967,
recorded with the Middlesex (South) Registty of Deeds (the “Registry”) in Book 11419, Page 029,
Sylvania conveyed its Nahanton Street propetty to Isadore Wassetman and Stephen Hopkins, as
Trustees of The Newton a;t 128 Realty Trust. The deed conveyed the premises subject to the optloﬁ
agi’eetneﬁt and the restrictions established therein. On December 5, 1968, Isadote Wassetman and
Stephen Hopkins, as Ttustees of Newton at 128 Realty Ttust, and the Aldetmen tecorded an
Amendment to Option Agreement, teplacing the fotm of attached deed to teflect that Sylvania had
conveyed the propetty to the trust, and amending the thirty—year option petiod to statt on
December 1, 1968. Registty Book 11676, Page 562.

‘The Newton at 128 Realty Trust aid out Wells Avenue and subdivided the former Sylvania
land into Patcel 2 (the City’s option patcel) and development lots within and surtounding Wells
Avenue. See Registry Plan 414 of 1969. Thei Newton Planning Board approved this subdivision plan
on September 11, 1968; the plan was recorded on May 7, 1969. I4.

By deed dated May 22, 1969, Isadote Wassetman and Edwin M. Howatd, as Ttustees of
Newton at 128 Realty Trust, conveyed Patcel 2 to the City, subject to testrictions for the benefit of
Grantots’ remaining land that fot ninety-nine yeats no buildings or structures would be built on

Patcel 2 except for recteation, consetvation, or parkland purposes, and imposing on Grantor’s

-3




temaining land the restrictions agreed upon by Sylvania and the City in 1960. Régistty Book 11699,
Page 535 (June 26, 1969).

Subsequently, the Newton at 128 Realty Ttust conveyed the vatious development lots (in
some instances after further subdividing the otiginal subdivision patcels).

Since May 1969, the Boatd has adopted otdets amending the Wells Avenue Restrictions on
at least fourteeﬁ different occasions; four of the ordets relate to the Qevelopment and expansion of a _
tennis club (now general health club) facility at 135 Wells Avenue,

LEGAL ANALYSIS

Tl‘ne Massachusetts legislature enacted Chapter 40B to ovetcome local restrictions to building
affordable housing in communities that lack it. See Board of Appeals of Hanover v. Honsing Appeals
Committee, 363 Mass. 339, 346-66 (1973); St.1969, c.774 (“An Apt Providing for the Construction of
Low ot Moderate Housing in Cities ot Towns in Which Local Resttictions Hamper Such
Construction). To fuciltate the petrniteing of affosdable-housing developments, ¢. 40B, § 21
provides: “Any ... organization proposing to build low ot modetate income housing may submit to
the boatd of appeals ... 2 single application to build such housing in lieu of sepatate applications to
the applicable local boatds.” Section 21 further states that the boatd of appeals “shall have the same
powet to issue permits. or approvals as any local board ot official who would otherwise act with
tespect to such application.” Chapter 40B thus ctreates a system of “one-stop” petmitting for all local
ap?rovals an applicant would othetwise need in order to bﬁild affordable housing. See Milton
Coﬂ;ﬁzomAmoa v. Board of Appeals of Milton, 14 Mass. App. Ct. 111, 117 (1982). The powet c;f the
boatd of appeals to grant such permits and apptovals includes the ability to “ovettide local
requirements and regulaﬁoné” that restrict construction of affordable housing. Hanover, 363 Mass. at

355. If a boatd of appeals impropetly denies the requested comptehensive petmit, or conditions its




apptroval on improﬁer conditions, the applicant may appeal the board’s decision to the Housing
Appeals Committee (“HAC”). HAC has the same § 21 ovettide powers as the boatd of appeals.

‘Thus, whethet the Wells Avenue Restrictions are within the scope of c. 40B tutns on two
questions, Fitst, is the Board of Alderman is.a “local boatd” undet c. 40B? Second, is the Board’s
exercise of its exptess and implied powers under the restrictions a “permit ot approval” that would
be needed to build housing on Wells Avenue. The answer to both questions is yes.

L The Boatd' of Aldetmen is a “local board” under Chapter 40B.

Chapter 40B, §20 defines “local boatd” as including “any ... city council ot boatd of
selectmen . ..:” A separate statute, M.G.L. c. 4, § 7, states that when the term “city council” appeats
in the General Laws, for those cities that lacka “city council,” the tettm includes “the boatd ...
having like powets ot duties....” In Newton, the Board of Aldetmen has both legislative z;nd special
petmit granting authority and, thﬁs, exetcises the powets and duties of a “city council.” The Newton
Boatd of Alderman is thus a “local board” under c. 40B, § 20.

IL. The Boatd uses the Wells Avenue Restrictions to grant local “approvals” of
developments along Wells Avenue. :

Municipalities use equitable resttictions and property covenants as land-usc tools. Seg, g,
M.G.L. c. 41, § 81U (planning board may tequite developet to grant covenants to the municipality to
enforce conditions upon subdivision approval); c. 184, '§§ 31-33 (histoﬁc presetvation, conservation,
and agticultural restrictions); see also 34 Am ]ui' Proof of Facts 3d 339, § 4 (1995 & Apr. 2014
Supp.). Here, the Wells Avenue Restrictions gave the City an additional means of enfotcing the
requiternents of thie LM District in the event that pegsons who objected to the rezoning of the
Sylvania patcel prevailed on the claims at issue in the Sylvania Eleciric Pmc?zfctx, Ine. aecision: that the
City and Sylvania had conspited to engage in illegal “spot zoning” of Sylvania’s land.

Chaptet 40B does not define the phra'se “petmits ot approvals”. Black’s Law Dictionary
(2007) defines “permit” asv 2 “wtitten license ot warrant, issued by a petson in authoﬁty; empowering

5




tﬁe grantee to do some act not forbidden by law, but not allowable without such authotity.” An
“aﬁproval” is “the act of approving,” AMERICAN HERITAGE DICTIONARY (1976).

Chapter 40B does not confine § 21s “petmits ot apptovals” to municipal zoning
tequirements. The Supreme Judicial Coutt has held that the phiase includes any governt%xental action
“typically given on application to and evaluation by, separate local agenciés, boatds ot
c‘ornrm'ssioners'whose appfoval would otherwise Be required fora housing development to go -
forward.” Zoning Bd. of Appeals of Groton v. Honsing Appeals Commitize, 451 Mass. 35, 40 (2008), Such -
actions include: |

. Town-meeting approvals of sewer extensions. See Board of Appeals of Maynard v.
Housing Appeals Commirtee, 370 Mass. 64, 68-69 (1976).

*  Regional historic-district permits. See Dennis Housing Corp. v. Dennis ZomﬂgBd of
Appeals, 439 Mass. 71 (2003),

. Local wetland by-law approvals, local board of health tequitements and site-plan
approvals. See. Green View Realty, LLC v. Holliston Zoning Bd. of Appeals, HAC No. 06-
16 (Jan. 12, 2009); Archstone Communtties Trust . Wobnrn Bd. oprpm/,r HAC No. 01-
07 (June 11, 2003).

. Overtides of local watet-departinent rules. See Peppercorn Village Realty Tiust v.
Hopkinton Board of Appeals, HAC No. 02-02 (Jan. 26, 2004)

An HAC decision squately addresses covenaﬁts granfed to municipalities. In White Bary
Lane, LLC v. Norwell Zoning Board of Appeals, HAC No. 08-05 (July 18, 2011), the Noswell Zoning
Board of Appeals granted a comprehensive permit for construction of 40 affordable townhouse
conLiominiums. Developer White Batn sited the project on three patcels within a previously
approved subdivision. The subdivision’s patcels wete subject to a covenant running in favor of the
Norwell Planning Boatd that was recotdéd with the definitive subdivision plan. Id, at 3; see also
M.GL. c. 41, §§ 810, 81U. |

\me the ZBA granted a comprehensive permit fot the project, it refused to waive the

recorded Planning Board covenants that prevented furthet subdivision, limited improvements to the
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subdivision’s roadways, and requited advance approval by the Planning Boatd of any re-grading, I

at 26. The ZBA acknowledged that its refusal to modify the covenants could have blocked the

development, as White Barn’s proposal entailed substantial re-grading and modifications to
-subdivision roadways. I4. at 27.

White Batn appealed the ZBA’s decision to HAC. HAC held that “the decision whethet to
modify a [subdivision] covenant is a question under local law, and thetefoi;e apptoptiate for
considetation by the Board [of Appeals] under Woodridge Realty Trust v. Ipswich, [HAC No. 00-04
(fune 28, 2001)], sﬁbject to the reétricdons set out in Grotos, [451 Mass, 35j.” White Barn, HAC No.
08-05 at 28, HAC evaluated each covenant rﬁodiﬂcation requested by White Batn as it would any
other approval request, by assessing whether the ZBA had shown a valid local concém to justify not
modifying the covenant. HAC held, for example, that fio valid local concetn justified pre-approval
by the Planning Board of White Barn’s grading plan (as opposed to review by the ZBA). Id, at 28,

The Board of Alderman has exetcised the City’s powe;ts undet the Wells Avenue Restrictions
to regulate development along Wells Ayenuc. The Boatd has done so thtough an “express”
mechanism found in the resttictions and an “implied” mechanism.” Restriction No. 3 expressly
tequites “ptior approval” of the Board with respect to “finished grading and topogtaphy, drainage,
parking and landscaping” of all developments along Wells Avenue,

The Board also has in‘ferreci from the Wells Avenue Resttictions the power to amend those
testrictions. The Board has amended the testtictions at least fourteen times, including four
amendments relating to the 135 Wells Avenue property. Each amendment has followed an

' application to the Boatd by the owner of the affected Wells Avenue property. Approval by the full

! Further, the City’s Inspectional Setvices Depattment has interpreted and enforced the Wells Avenue Restrictions as if
they were traditional zoning requitements. F.g. Lettet from John D. Lojek, Commissionet of Inspectional Setvices, to
Howatd Levine (Feb. 29, 2012) (discussing application of Newton Zoning Ordinance and “Option Agreement”
resttictions to Newton Wellesley Hospital project at 159 Wells Avenue, concluding that project was “by right”),
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Boatd has followed review and recommendation by the Boatd’s Land Use Committee. That
Committee “reviews mattets telating to Special Permit and Site Plan Approval petitions [and] zone
change petitions telating to individual, specific patcels ....” Land Use Committee website (teviewed
Mar. 21, é014).

Here, the Boatd’s vety fitst amendment to the Wells Avenue Restrictions'states’ that the
Boatd considered the application according to the standatds the Boatd ttaditionally uses in
considesing reéuests for special petmits, Compare Board Order #734-72 (incréasing limit on gross
floot area along Wells Avenue: “That the Boatd finding that the public convenience and welfate will
be substantially served by its action and that said action will be without substantial detriment to the
public good, and without substantially derogation from the intent ot putpose of the zoning |
ordinance, the following amendment to testtictions ... is heteby granted ...”) with Newton Zoning
Ordinance, § 30-24(d) (“The board of aldetmen may grant a special permit whén, in its judgment,
the public convenience and welfate will be setved, and subject to such conditions, safeguards and
limitations as it may irr;pose.”) and § 30-24(h) (“The boatd of aldetmen shall not approve any
application for a special permit unless it finds that said épp]ication complies in all respects with the
tequitements of this ordinance.”). Much as special permits and vatiances modify as-of-tight zoning
tequitements, the Board’s amendments have modified dimensional requitements ot have allowed
uses not otiginally petmitted by the Wells Avenue Resttictions (for example, for-profit children’s
gymnastics, the Solomon Schechter Day School, the Russian School of Mathematics, the
Massachusetts School of Professional Psychology, Boston Spotts Club, and Iggy’s Bakery). The -

Board has tteated its amendments to the Wells Avenue Restrictions as exercises of its zoning

powets.?

2 Sep e, £, Land Use Committee Repott, #56-12 (Mar. 13, 2012) (“This is a tequest to amend a zestrictive covenant which
was put into place instead of standatd zoning controls fot what is now known as the Wells Avenue Office Park. This
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The Board of Aldermen’s exercise of its e:;;press and impﬁed powets under the Wells Avenue
Resttictions with respect. to developments' along Wells Avenue falls easily within the plain meaning
of the phrase “petmits o apptovals.” The SJC and HAC precedents s,uggést that HAC and the
coutts would treat the Board’s amendment of the resttictions’ limits on the dimensions of structutes

and the allowed uses along Wells Avenue as a local “apptoval” subject to Chapter 40B.

type of zoning control through land restriction instead of standard zoning controls was not uncomtnon, but is the only |
such instance in Newton.”).
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MEMORANDUM

TO: Brooke K. Lipsitt, Chairman, Zoning Board of Appeals, City of Newton
Vincent Farina, Member, Zoning Board of Appeals, City of Newton
Barbara Huggins, Member, Zoning Board of Appeals, City of Newton
Treff La Fleche, Member, Zoning Board of Appeals, City of Newton
Michael J. Quinn, Member, Zoning Board of Appeals, City of Newton

CC: Donnalyn Kahn, Esq., City Solicitor
Ouida Young, Esq., Associate City Solicitor, City of Newton
Julie Ross, Esq., Assistant City Solicitor, City of Newton
Board of Aldermen

Jon’

FROM: Michael D. Vhay & Valerie A. Moore (Ferriter Scobbo & Rodophele, PC)
DATE: ~August 1, 2014
RE: 135 Wells Avenue/Wells Avenue Restrictions

135 Wells Avenue, LLC (the “Applicant”) proposes to build a 334-unit mixed use
development at 135 Wells Avenue (the “Site”). Thé Applicant seeks a comprehensive permit
under Massachusetts General Laws chapter 40B, sections 20-23 (“Chapter 40B”) to build the
development. Chapter 40B gives the Newton Zoning Board of Appeals (the “ZBA”) the statutory
responsibility to grant or deny the Applicant’s application. -

As part of its application, the Applicant seeks approvals and, in some cases, relief from
restrictive covenants (the “Wells Avenue Restrictions™) that affect the Site and are administered
through the Board of Aldermen (the “Board”) and the Mayor. At the request of the ZBA, the
Applicant is furnishing this memorandum to:

» Describe the ZBA’s authority to step into the shoes of both the Board and the Mayor,
and grant all approvals needed under (or as a result of) the Wells Avenue
Restrictions

* Reconcile that authority with the Supreme Judicial Court’s decision in Zoning Board
of Appeals of Groton v. Housing Appeals Committee, 451 Mass. 35 (2008)
(“Groton”). ’

We conclude that the ZBA has the power to grant the requested approvals and waivers, as
hone requires the ZBA to compel the City to grant the Applicant an easement or any ofher

interest in City-owned real estate.




Factual Background

A. The Site

The Applicant owns the Site. The Site is located in Ward 8, Section 84, Block 34, Lot E2.
The Site is one of theAseveral parcels on Wells Avenue. The Site contains approximately
276,492 square feet of land and currently hoﬁses a health and tennis club known as Boston
Sports Club. The current building and uses of the Site were not allowed under the original Wells
Avenue Restrictions, but {hey have evolved through a series of local approvals (including
amendments of the Restrictions) granted since 1971. A chart summarizing those approvals (and
others) is attached as Exhibit A to this memorandum. The City has zoned all parcels on Wells
Avenue into a Limited Manufacturing (“LM") District.

B. Origins of The Wells Avenue Restrictions

In 1960, Sylvania Electric Products, Inc. had an option to purchase an approximately
180-acre parcel off Nahanton Street in Newton. Sylvania petitioned the Board to rezone the
parcel. See Sylvania Electric Products, Inc. v. City of Newton, 344 Mass. 428, 430 (1962).
During the course of subsequent public hearings by, and consultations with, the Newton
Planning Board, Newton’s planning consultant, and the Aldermen, the parties agreed that
certain additional restrictions would be imposed on the parcel as a condition of rezoning. The
Planning Board expressly recommended that certain “conditions be obtained by agreement with
the proper parties concerned, if the Board of Aldermen is favorably disposed to the zone

request.” /d. at 430 n.3.

The Planning Board'’s proposed “conditions” became the Wells Avenue Restrictions. /d.
at 430. The Board of Aldermen adopted the Restrictions in Board Order #276—68(3). Originally,
the Restrictions were set out in a draft deed attached to a proposed option agreement (the
“1960 Option Agreement”) whereby Sylvania would give the City an option to purchase, within

30 years, a strip of land on the west and southwesterly (river) side of the Sylvania parcel. Under

the 1960 Option Agreement, Sylvania agreed to abide by the restrictions in the draft deed during



the option term, so that if the City were to exercise its option, the restrictions would not already
have been violated. Sylvania Electric Products, Inc., 344 Mass. at 430-431.

By ordinance enacted on June 27, 1960, the City rezoned 153.6 acres of the land on
which Sylvania had an option from Single Residence A to Limited Manufacturing. /d. at 429.
Sylvania took title to the parcel on July 6, 1960. /d. at 432. Later that day, Sylvania executed the
1960 Option Agreement, including the agreed-upon Restrictions. /d. Certified copies of the June
27, 1960 zoning ordinance, the Board's order authorizing the Mayor to accept the option, and
the 1960 Option Agreement were recorded on July 8, 1960. /d. at 432.

Several residents challenged the City's rezoning of the Sylvania parcel, and its tie to the
1960 Option Agreement, as illegal “spot zoning” or “contract zoning.” On May 31, 1962, the
Supreme Judicial Court upheld the rezoning of Sylvania’s land, notwithstanding the 1960 Option
Agreement. /d. at 429.

Sylvania subsequently decided not to develop its parcel. By deed dated October 26,
1967, recorded with the Middlesex (South) Registry of Deeds (the “Registry”) in Book 11419,
Page 029, Sylvania conveyed its Nahanton Street property to Isadore Wasserman and Stephen
Hopkins, as Trustees of The Newton at 128 Reaity Trust (the “Trust”). The deed conveyed the
premises subject to the 1960 Optidn Agreement and the restrictions described therein. On
December 5, 1968, the Trustees of the Trust and the City recorded an Amendment to Option
Agreement, replacing the form of the proposed deed that was attached to the 1960 Option
- Agreement to reflect that Sylvania had conveyed the property to the Trust, and amending the
thirty-year option period to start on December 1, 1968. Registry Book 11676, Page 562.

The Trust laid out Wells Avenue and subdivided the former Sylvania land into Parcel 2
(the City’s option parcel) and development lots within and surrounding Wells Avenue. See
Registry Plan 414 of 1969. The Newton Planning Board approved this subdivision plan on
September 11, 1968; the plan was recorded on May 7, 1969. /d.

By deed dated May 22, 1969, Isadore Wasserman and Edwin M..‘Howard, as Trustees of

the Trust, conveyed Parcel 2 to the City and, pursuant to the amended 1960 Option Agreement,
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imposed on the Trust's remaining land the Wells Avenue Restrictions. Registry Book 11699,
Page 535 (June 26, 1969). The conveyance of Parcel 2 and the recording of the Restrictions on
the Trust's remaining land fulfilled the promises Sylvania had made to the City as a condition of
the City’s 1960 rezoning of Sylvania’s land.

C. The City’s Administration of the Restrictions

Since 1969, the Wells Avenue Restrictions have operated as a “restrictive covenant.”* A
restrictive covenant is a formal promise between two property owners, often written into a deed
or alease. In a typical restrictive covenant, the Owner of Parcel A promises the Owner of -
Parcel B that Owner A, and anyone who subsequently purchases Parcel A, will not use Parcel A
in a particular way. Owner B, and anyone who subsequently owns Parcel B, are often
described as "benefiting” from the restrictive covenant on Parcel A. A restrictive covenant
differs from an “easement” in that a restrictive covenant does not give Owner B any right to
enter, cross, occupy, or place things on Parcel A. A restrictive covenant allows Owner B only to
control, to the extent described in the covenant, what happens on Parcel A. See Myers v. Salin,
13 Mass. App. Ct. 127, 133-134 (1982).

As summarized in Exhibit A, since May 1969, the Board has adopted orders amending
the Wells Avenue Restrictions on at least fourteen different occasions. Six of the orders relate to
the development and expansion of a health and tennis club at the Site. The Board and the
Mayor have exercised the City’s powers under the Wells Avenue Restrictions to regulate

development along Wells Avenue in two ways.” First, Restriction No. 3 requires “prior approval”

R See, e.g., Land Use Committee Report, #56-12 (Mar. 13, 2012) (“This is a request to
amend a restrictive covenant which was put into place instead of standard zoning controls for
what is now known as the Wells Avenue Office Park. This type of zoning control through land
restriction instead of standard zoning controls was not uncommon, but is the only such instance
in Newton.”).

2 The Board and the Mayor are not the only City officials who have administered the City's
powers under the Wells Avenue Restrictions. On at least one occasion, the City’s Inspectional
Services Department interpreted and enforced the Restrictions as if they were traditional zoning
requirements. See Letter from Commissioner of Inspectional Services to Howard Levine (Feb.
2012) (discussing the application of the Newton Zoning Ordinance and the “Option Agreement”
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of the Board with respect to “finished grading and topography, drainage, parking and
landscaping” of all developments along Wells Avenue. Exhibit A provides examples of the
Board's exercise of this express approval power.

Second, in those instances where Wells Avenue property owners have sought to use
their parcels (or erect structures) not allowed under the Restrictions, upon application by the
owner, the Board and the Mayor have amended the Restrictions. Exhibit A lists most, if not al'l,
of those amendments. Approval by the full Board has followed review and recommendation by
the Board’s Land Use Committee. Following majority vote by the Board, the Mayor, per the City

Charter, usually signs the amendment to make it final.

Legal Analysis
L Under Chapter 40B, the ZBA may act as the Board of Aldermen and the Mayor with
respect to granting all approvals necessary under the Wells Avenue Restrictions
for construction of affordable housing at the Site.

The Massachusetts legislature enacted Chapter 40B to overcome local obstacles to
building affordable housing in communities that lack it. See Board of Appeals of Hanover v.
Housing Appeals Committee, 363 Mass. 339{ 346-66 (1973). This intent is manifest in the title
of chapter 774 of the Acts and ‘Resolves of 1969, the act that created Chapter 40B: “An Act
Providing for the Construction of Low or Moderate Housing in Cities or Towns in Which Local
Restrictions Hamper Such Cdnstruction.”

To facilitate the permitting of affordable-housing developments, section 21 of Chapter
40B provides: “Any ... organization proposing to build low or moderate income housing may
submit to the board of appeals ... a single application to build such housing in lieu of separate
applications to the applicable local boards.” Section 21 gives the board of appeals “the same

power to issue permits or approvals as any local board or official who would otherwise act with

respect to such application.”

restrictions to the Newton Wellesley Hospital project at 159 Wells Avenue; Commissioner
concludes that the project was “by right”).




Chapter 40B creates a system of “one-stop” permitting for all local approvals an
applicant would otherwise need in order to build affordable housing. Milton Commons Assoc. v.
Board of Appeals of Milton, 14 Mass. App. Ct. 111, 117 (1982). The power of the ZBA to grant
such permits and approvals includes the ability to “override local requirements and regulations”
that restrict construction of affordable housing. Hanover, 363 Mass. at 355.

Whether the ZBA has the power under Chapter 40B to issue approvals under or amend
(waive) the Wells Avenue Restrictions turns on two questions: first, is the Board of Alderman a
“local board,” and is the Mayor a “local official,” under Chapter 40B, section 21; and second, do
the Wells Avenue Restrictions create within the meaning of section 21 a system of “permit[s] or
approval[s]” that are needed in order to build affordable housing on Wells Avenue. The answer
to both questions is yes.

A. The Board of Aldermen and the Mayor exercise the powers of a “local board”
and a “local official,” respectively, within the meaning of Chapter 40B.

Section 21 gives the ZBA “the same power to issue permits or approvals as any /ocal
board or official who would otherwise act “with respect to an application to build affordable
housing.” (Emphasis added.) Chapter 40B, section 20 defines “local board” as including “any ...
city council or board of selectmen....” Another Massachusetts statute, section 7 of Chapter 4 of
the General Laws, provides that when the term “city council” appears within any statute among
the General Laws (including Chapter 40B), for those cities that lack a “city council,” the term
includes “the board ... having like powers or duties....”

In Newton, the Board of Aldermen exercises the powers and duties of a “city council” or
“poard of selectmen.” See City of Newton Charter, sections 1-2, 2-3. Because the Board of
Aldermen has the same powers and duties as a City Council, the Board of Aldermen is a “local
board” under section 20 of Chapter 40B.

Similarly, when the Mayor administers the Wells Avenue Restrictions, he is a “local
official” for purposes of chapter 40B. The Housing Appeals Committee (“HAC"), the state board

charged with hearing appeals by developers from local 40B decisions, has interpreted “local



official,” as used in Chapter 40B, to mean anyone “having supervision of the construction of
buildings” and those “who would otherwise éc’c with respect to the comprehensive permit
application.” Sugarbush Meadow, LLC v. Sunderland Bd. of Appeals, HAC No. 08-02 (June 21,
2010).

Under Sugarbush, the Mayor is a “local official.” If the Applicant wanted to build its
development without using the Chapter 40B comprehensive-permit pfoce.ss, the Applicant
would have to obtain an amendment of the Wells Avenue Res.trictions. The Board would-have to
vote whether to amend the Restricﬁonsl If the Board approves an amendment, in accordance
with sections 2-9 and 3-8 of the City Charfer, the Board would bresent the measure to the
Mayor for signature. Because the Mayor would “otherwise act” with respect to the Applicant’s
development if it were proceeding outside of the Chapter 40B process, he is a “local official”
whose approval falls within the jurisdiction of the ZBA under Chapter 40B.

B. The Board and the Mayor have used their powers under the Wells Avenue
Restrictions to grant local “approvals” for developments along Wells Avenue.

Chapter 40B does not define the phrase “permits or approvals” as it appears in section
21. Black’s Law Dictionary (2007) defines “permit” as a “written license or warrant, issued by a
person in authority, empowering the grantee to do some act not forbidden by law, but not
allowable without such authority.” An “approval” is “the act of approving.” American Heritage
Dictionary (1976). In the Groton case, the Supreme Judicial Court held that the phrase "permits
or approvals” includes any governmental action “typically given on application to and evaluation
by, separate local agencies, boards or commissioners whose approval would otherwise be
required for a housing development to go forward.” Groton, 451 Mass. at 40.

Consistent with Groton, the courts and HAC have interpreted section 21 as allowing a
ZBA to grant any local approval needed to allow construction of affordable housing. Such
approvals include:

. Town-meeting approvals of sewer extensions. See Board of Appeals of Maynard
v. Housing Appeals Committee, 370 Mass. 64, 68-69 (19786).




) Regional historic-district permits. See Dennis Housing Corp. v. Dennis Zohing
Bd. of Appeals, 439 Mass. 71 (2003).

o Local wetland by-law approvals, local board of health requirements and site-plan
approvals. See Green View Realty, LLC v. Holliston Zoning Bd. of Appeals, HAC
No. 06-16 (Jan. 12, 2009); Archstone Communities Trust v. Woburn Bd. of
Appeals, HAC No. 01-07 (June 11, 2003).

) Overrides of local water-department rules. See Peppercorn Village Realty Trust
v. Hopkinton Board of Appeals, HAC No. 02-02 (Jan. 26, 2004).

A 2011 HAC decision shows that HAC will treat conditions on uses of pfoperty that are
imposed via restrictive covenants granted to municipalities as any other “permit or approval”
under Chapter 40B. In White Barn Lane, LLC v. Norwell Zoning Board of Appeals, HAC No. 08-
05 (July 18, 2011), a developer applied for a combréhensive permit under Chapter 40B to build
a 40-unit affordable townhouse condominium project. The developer sited the project on three
parcels within a previously approved subdivision. At the time the town approved the subdivision,
the town had required the subdivision’s owner (much like the City required Sylvania here) to
agree to restrictive covenants that were recorded with the subdivision’s definitive subdivision
plan. Id. at 3; see also Massachusetts General Laws chapter 41, sections 810 and 81U
(governing subdivisions and a planning board’s ability to impose restrictive covenants). The
covenants prohibited further subdivision of any properties in the approved subdivision. The
covenants also restricted improvements to the subdivision’s roadways, and required approval by
the Norwell Planning Board of any regrading of the roadways, The covenants stated that they
were binding on all future owneré of properties contained in the subdivision (which later included
the 40B developer), and could not be waived without the approval of the Norwell Planning
Board.

While the Norwell ZBA granted a 40B comprehensive permit for the project, it refused to
take the place of the Planning Board and issue any approvals or waivers necessary under to the
restrictive covenants. /d. at 26. The ZBA acknowledged that its refusal to grant those approvals

or waivers would block the development, as would be the case here. /d. at 27.



The developer in White Barn appealed to HAC from the ZBA'’s refusal to assume the
Planning Board's role in amending or waiving the town’s restrictive covenants. HAC first
acknowledged that a ZBA's ability to override local requirements applies only to those
requirements that restrict an owner’s use of his own property, and could not be invoked to allow
the developer to use someone else’s property. /d. at 28. HAC nevertheless held that “the
decision whether to modify a [restrictive] covenant is a question under local law, and therefore
appropriate for consideration by the Board [of Appeals] under Woodridge Realty Trust v.
Ipswich, [HAC No. 00-04 (June 28, 2001)], subject t>o the restrictions set out in Grofon....” White
Barn, HAC No. 08-05 at 28, HAC then evaluated each of the deve!dper’s requests for approvals
or modifications under the restrictive covenants to the same extent the Planning Board could
have: HAC granted some of the developer’s requests, and modified others. /d. at 28-30.

That HAC has interpreted'chabter 40B’s “permits or approvals” language to include
modifications or waivers of restrictive covenants should not be surprising. Many municipalities
use restrictive covenants to supplement or even replace zoning ordinances. See 34 Am. Jur.,
Proof of Facts 3d 339, § 4 (1995 & Apr. 2014 Supp.). Statutes and ordinances authorizing
restrictive. covenants include (é) chapter 41, section 81U of the General Léws; which allows a
planning board to require developer to grant covenants‘ to the municipality to enforce conditions
upon subdivision approval; (b) chapter 184, sections 31-33, which allow municipalities to use
restrictive covenants for the purpose of historic preservation, conservation, and agricultural
preservation; and (C) HAC's Regulations at 760 CMR 56.04, as well as Newton Zoning
Ordinance Section 30-24(f)(8)(e), which require developers of affordable housing to accept a
restrictive covenant to limit future re-sales and new rentals of affordable units to households that
meet the affordability guidelines. As a current member of the ZBA once wrote concerning
another municipality:

| To preserve the long-term affordability of accessory units either
newly created or legalized under [its Chapter 40B] amnesty

program for accessory units, Barnstable uses deed restrictions, an
essential planning tool. Such restrictions bind the current owner,




and all future owners of the property, to renting the accessory unit
to low- or moderate income persons or households.

Barbara M. Huggins, Wrong Again: Massachusetts’s Affordable Housing Staiute and Smart
Growth Zoning, 72 (Unpublished master’s thesis, Tufts University, May 2005) (emphasis
added). o

We are thus confident that HAC and the courts will treat the powers granted to (and
exercised by) the Board and the Mayor under the Wells Avenue Restrictions as “locai permits or
approvals” that are subject to the ZBA'’s jurisdictioh under Chapter 40B.

. The ZBA’s power to act as the Board of Aldermen and the Mayor in granting
approvals under, or amending, the Wells Avenue Restrictions is well within the
limits discussed in Groton.

Some claim that Grofon holds that th'e ZBA may not grant any “local approval” that flows
from the Wells Avenue Restrictions. They argue that, beoausé the Restrictions are contained inv
the City’s 1969 deed to Parcel 2, any amendment to the Restrictions constitutes conveyance of
the City’s “interests in real estate,” a conveyance that (under Groton) the Newton ZBA is
powerless to order under chapter 40B.

That argument is incorrect. Groton states at the outset; “This case ... raises the issue
whether HAC nﬁay require, as a condition to the grant of a comprehensive perhif for an
affordable housing development project, that a municipality convey an easement on its land to
the project's developer.” Groton, 451 Mass. at 36 (emphasis added). In Groton, Washington
Green Development, LLC applied to the Zoning Board of Appeals of Groton (“Groton ZBA”) for a
comprehensive permit under Chapter 40B to build a 44-unit condominium project, with eleven
affordable units. The Town of Groton owned land adjacent to thve Washington site, on which fhe
Groton Electric Light Department operated a substation. The Groton ZBA denied Washington’s
ap'plication for a comprehensive permit, for two reasons. First, the Groton ZBA determined that
the proposed access road to Washington’s development, a road on Washington’s land, had

insufficient stopping-sight distance. Second, the Groton ZBA determined that Washington’s road
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provided insufficient access for emergency vehicles‘. Both problems increaseq the risk of motor
vehicle accidents. /d. at 37.

Washington appealed the Grton ZBA'’s denial of the comprehensive permit to HAC.

HAC determined that the access road’s stopping-sight hazard could be eliminated if a portion of
the Town's abutting property were regraded and cleared. HAC also determined that access for
emergency vehicles could be made safe if the development had a second access road. The
only available route for the road crossed fifteen feet of Town property.

The Town refused to give the developer an easement to regrade and clear the Town’s
property. The Town also refused to grant a second easement for construction and use of the
emergency access road. Invoking its 40B powers, HAC ordered the Town to grant the two
' easements, claiming that granting an easement was the equivalent of granting a “permit or
approval” under chapter 40B. /d. at 38.

The Groton ZBA appealed HAC’s decision. The Groton ZBA argued that chapter 40B
did not empower HAC to order the Town to grant easements to Washington. The SJC agreed.
Id. at 39-40. The SJC distinguished “limitations on an owner’s use of his property,” which the
court held a ZBA may override under Chapter 40B, from grants of “the use of someone else’s
property,” which are beyond the scope of Chapter 40B. Groton, 451 Mass. at 41.

| Groton's distinction between “limitations on an owner’s use of his property” and grants of
“the use of someone else’s property” parallels long-standing distinctions under Massachusetts
law between restrictive covenants and easements. For example, in Blakely v. Gorin, 365 Mass.
590 (1974), the owners of a parcel of land sought a declaration from the court that the
‘Commonwealth Restrictions,” restrictive covenants held by the Commonwealth of
Massachusetts to control development on land located in Boston’s Back Bay, were obsolete
under Chapter 184, section 30 of the General Laws. Section 30 provides that restrictive
covenants shall not be enforced unless at the time of the enforcement proceeding they are
found to be of substantial beneﬁt to the person trying to enforce them. Blakely, 365 Mass. at
591-92,
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The Blakely defendants -- property owners who were seeking to enforce the restrictions -
- claimed that any declaration that the restrictive covenants were unenforceable would amount
to an unconstitutional taking of their “interest in property.” /d. at 595-96. The SJC disagreed. The
SJC noted that while the Constitution limits takings of interests in real property, and while the
defendants’ deeds recited the restrictive covenants that the defendants sought to enforce, the
Court held that a restrictive covenant “surely” is not “an interest [in real property] in the ordinary
sense of that word.” /d. at 596. The SJC observed that restrictive covenants are not
automatically enforced by {he courts, and when they are, they result only in the payment of
money damages rather than an order of specific enforcement. /d. Blakely refused to give
restrictive covenants the same status as other property interests, such as easements. /d. at 598.

[n contrast to the restrictive covenants at issue in Blakely, Grofon dealt with easements,
which Grofon defines as “an interest in land which grants to one person the right to use or enjoy
land owned by another.” Groton, 451 Mass. at 39.° The Applicant’s requests for approvals
under and amendments of the Wells Avenue Restrictions — in essence, a waiver of some of the
Restrictions — are nowhere close to a request to obtain an easement. The Applicant's requests
involve restrictions on the Applicant’s right “to use its own land” — the Site -- and not the City’s
land. The City has no right to enter, use, or occupy the Site, and hence any waiver of the
Restrictions will not result in the use or occupation of any City land.

There is one other factor that distinguishes the Wells Avenue Restrictions from the
easements at issue in Groton. In Groton, the Town could not convey an easement in the usual
course without following the procedures outlined in chapter 40, sections 3 and 15A of the

Massachusetts General Laws. The SJC held that such a statutory process was not a “local

8 The distinction between easements and restrictive covenants also plays out among
interests sometimes described as “affirmative easements” and “negative easements.” An
“affirmative easement” gives the beneficiary of the easement the ability to use the land
burdened by the easement, whereas a “negative easement” “is a right to compel the person
entitled to possession not to use it in specified ways.” Myers, 13 Mass. App. Ct. at 133-34.
Myers holds that “negative easements” set forth in a deed are “restrictions,” and thus are
subject to the same limitations discussed in Blakely on enforcement of restrictive covenants.
See id. at 135-36.
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approval” that Chapter 40B could override. See Groton, 451 Mass. at 41. By contrast, no state
law dictates how the City may amend the Wells Avenue Restrictions. Instead, when amending

the Welis Avenue Restrictions, the Board follows a process dictated by sections 2-9 and 3-8 of
the City Charter.

Groton no doubt establishes limits on the reach of Chapter 40B: Chapter 40B cannot bé
used to force a municipality to convey to a developer an easement over City land. HAC
acknbwledged Groton’s holding in HAC’s White Barn decision. Nevertheless, White Barn clearly
holds that a zoning board of appeals may stand in the shoes of other municipal boards and
officials when asked to waive restrictive covenants, for when a covenant controls the

developer’s “right to use its own land,” the decision to waive the covenant is a “local approval”

under Groton.

Q:\MDV\215414001\Documents\Memos\7.30.14 Memo-MDV to Newton re Wells Avenue (restrictive covenants).docx
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RACKEMANN

SAWYER & BREWSTER

PROFESSIONAL CORPORATION
COUNSELLORS AT LAW

By First Ciass and Flectronic Mail

Scott F. Lennon, President

City of Newton Board of Aldermen
Newton City Hall

1000 Commonwealth Avenue
Newton, Massachusetts 02459

ATTACHMENT H

0 I0HAL %%RWL
e ‘;’, i 3 E <
MF JJTDH; MA Established 1886
146 JUN23 PH 4: 30
Daniel 1. Bailey Il
(617) 9511107

dbailey@rackemann.com

Gareth I. Orsmond .
© (647) 9511147
gorsmond@rackemann.com -

June 23, 2014

Brooke K. Lipsitt, Chair .
City of Newton Zoning Board of Appeals
Newton City Hall

1000 Commonwealth Avenue

‘Newton, Massachusetts 02459

Re:  Proposed Comprehensive Permit Project, 135 Wells Avenue -

Dear President Lennon, Chairman Lipsitt, and Members of the Boards:

This firm represents Mount Ida College (“Mount Ida”). Mount Ida’s campus abuts an
approximately 6.35-acre parcel of property with a street address of 135 Wells Avenue (the
“Property™). The Property is the site of a 334-unit residential development proposed pursuant to
the Comprehensive Permit statute, G.L. c. 40B (the “Project”), by Cabot, Cabot & Forbes, Inc.
(“CC&F”), doing business as a 135 Wells Avenue, LLC (collectively, the “Developer™).!

We understand that the Developer is appearing before the Board of Aldermen on J une
25" to request that certain deed restrictions on the Property be waived so that the Project can be
approved. We understand also that the Developer has submitted a comprehensive permit
application (the “Application”) and that the Zoning Board of Appeals (“ZBA”) hearing on the

Application will begin on June 24",

1 The comprehensive permit application was submitted by 135 Wells Avenue, LLC, a Delaware company the sole
manager of which is Jay Doherty, but the comprehensive permit plans were submitted on behalf of CC&F.

160 Federal Street
Boston, MA 02110-1700
TEL 617 542 2300
FAX 617 542 7437

wwe.rackemann.com
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Mount Ida is adamantly opposed to the Project as proposed. It is completely out of scale
with other buildings in the Wells Avenue Office Park and the surrounding neighborhood. The
Project is a very tall, massive building that will loom over the College’s largest dormitory and
campus. The height is more than double the allowed height under the Zoning Ordinance. The
proposed floor area ratio is more than FIVE times what is allowed by the Zoning Ordinance.

The building will not comply with the forty-foot setback requirement of the Ordinance. In all, the
Project will require over 20 waivers from City of Newton Ordinances.

Nor will the Project come close.to complying with the requirements of the deed
restrictions. The Developer is asking that the restriction be amended in the following ways,
among others:

1. Allow residential use in an office park;

2. Allow for far less open space (unspecified in Developer’s documents) than the 40%
open space required; and

3. Allow a floor area ratio of 1.51 where 0.25 is currently the maximum allowed.

We have reviewed documents submitted by the Developer and would like to address the
Developer’s assertions about the deed restrictions. We believe these assertions to be legally
incorrect. The deed restrictions are critical to the City and the surrounding landowners alike,
including Mount Ida. They are not local “requirements and regulations™ that can be waived by
the ZBA or by the Housing Appeals Committee (“HAC”) on appeal. Nor are waivers of the deed
restrictions permits and approvals that must be granted by the ZBA or HAC instead of the Board
of Aldermen.

I. The Project

The Property is in the Limited Manufacturing (“LM?”) zoning district, where multifamily
residential development is prohibited. According to the plans entitled “135 Wells Ave — Mixed-
Use Development — Cabot, Cabot & Forbes, Inc. — Comprehensive Permit Set, prepared by

“Cube 3, dated May 15, 2014 (the “Plans™), the Project comprises 334 apartment units in one
large building and 501 parking spaces, many of which are in a garage partially below the surface
and partially on the first floor of the building, but many of which also cover portions of the
Property not covered by the proposed building. '
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The Plans show that the proposed six-story building is 69 feet tall and reaches an
clevation of 177 feet.? The proposed rear yard setback is 28 feet. The back of the proposed
building, which will face Mount Ida’s campus, is over 200 feet of continuous, block-style
architecture, six stories high. The Floor Area Ratio (“FAR”) of this building 1.51.3 The
proposed lot coverage is 48%. It is not clear whether this lot coverage calculation includes some
or all of the courtyards, but the overall impression is that the building covers far more than 50%
of the Property, especially from the perspective of the Mount Ida campus. As shown on the -
Plans, very little of the Property is not covered by the building or blacktop parking and .

driveways. :

Because of the proposed use, mass and density of the Project in relation to the 6.35-acre
lot size, the Project requires many waivers from the City of Newton Zoning Ordinance and other
local laws. These include, but are not limited to, waivers from the following: (i) use restrictions,
which do not allow multifamily housing; (i) limitations on the number of stories and building
height — which are three stories and 36 feet, respectively; (iii) the minimum rear yard setback
requirement of 40 feet and the maximum lot coverage of 25%; (iv) the minimum number of
parking stalls, which is 692; and (v) minimum size requirements for parking stalls of 171 square

feet (9 feet by 19 feet).
II. The Deed Restrictions

In addition to deviating from the requirements of the Zoning Ordinance, the Project does
not comply with the deed restrictions. In a memorandum dated September 19, 2013, submitted
to Massachusetts Housing Partnership (“MHP”) as part of the site eligibility application, the
Developer’s counsel noted that the Developer “seeks to amend the so-called Wells Avenue deed
restrictions as set forth in Middlesex South District Registry of Deeds Book 11699, Page 535.”
By letter dated January 7, 2014, Massachusetts Housing Partnership (“MHP”) issued its project

eligibility determination. The letter states:

The Project site is subject to a deed restriction held by the City of
Newton. Waiver of the deed restriction by the Board of Aldermen
to allow for residential use is a condition of final approval.

2 The height is probably the result of some sort of calculation taking into consideration changes in topography.
Sheet A-200 of the Plans shows a height of about 73 feet from the surface on the northeast by the campus.

3For comparison’s sake, the existing FAR for the Property is 0.19.




RACKEMANN Scott F. Lennon, President

SAWYER 5 BREWSTER ' Brooke K. Lipsitt, Chair
June 23, 2014
Page 4

On January 15, 2014, MHP revised this language to read: “Waiver of the deed restriction by the
Board of Aldermen or other means as legally applicable to allow for residential use is a condition
of final approval.” It is not clear why MHP changed the language, but it is likely that the
Developer requested the change because it did not like the original language and wanted to make
the argument that the deed restrictions are “local requirements and regulations” that can be
waived by the ZBA and, if not by the ZBA, then by HAC. Indeed, in a memorandum dated June
12, 2014 addressed to the Associate and Assistant City Solicitors, the Developer’s attorneys have
now made this assertion. In our opinion, their assertion is wrong.

The deed testrictions have their origination in an irrevocable “Option Agreement”
granted by Sylvania Electric Products, Inc. (“Sylvania™) to the City on or about July 6, 1960, and
recorded with the Middlesex South Registry of Deeds (“Registry”) on July 8, 1960, at Book
9630, Page 48. The Option Agreement granted the City the right to purchase an approximately
30-acre parcel of land shown as “Parcel 2” on a Plan dated July 6, 1960, entitled “Plan to
accompany Option Agreement form Sylvania Electric Products Inc. to City of Newton,” U.M.
Shiavone, City Engineer, No. 35436 (the “Option Plan™). The Option Agreement expressly
made the grantor’s land, shown as “Parcel 1” on the Option Plan, subject to certain restrictions
set forth in an accompanying draft deed, for so long as the option was exercisable, and
acknowledged that, if the option were exercised, the City could acquire Parcel 2 with the benefit
of these restrictions. The draft deed acknowledged that these restrictions are appurtenant to
Parcel 2, were imposed on Parcel 1, and would run with the land.

On October 26, 1967, Sylvania conveyed its propetrty, including Parcel 1 and Parcel 2, to
Isadore Wasserman and Stephen Hopkins, Trustees of the Newton at 128 Realty Trust (the
“Trust”). On December 5, 1968, the Trust amended the Option Agreement to incorporate a new
draft deed from the Trust and to make the option exercisable for a 30-year term beginning
December 1, 1968. '

The City exercised the option, and the Trust granted Parcel 2 to the City by deed dated
May 22, 1969, recorded with the Registry at Book 11599, Page 535. The deed expressly
imposed the restrictions on Parcel 1, acknowledged that the restrictions were appurtenant to-
Parcel 2, stated that they run with the land, and included a covenant by the Parcel 1 owner (and
successors) that the restrictions “will be faithfully observed and performed.” There are
numerous restrictions, but the most pértinent ones are as follows: ‘

o Atleast 40% of any subparcel of Parcel 1 must be open space not occupied by buildings,
parking or loading areas.
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o The maximum FAR for any suibparcel of Parcel 1 is 0.25.
e The land in Parcel 1 can only be used for the purposes enumerated in the restriction,
which do not include residential uses. : ~

Those same restrictions were incorporated into the deed when the Trust conveyed the Property to
Sports Management Services, Inc., on September 10, 1971 (Book 12073, Page 206), and in the
deeds by which the Property was conveyed to the Developer. ,

The deed restrictions are a matter of title, They are property rights that come from a
negotiated agreement between the City and the former property owners and grantors of the
option, Sylvania and the Trust. They are rights appurtenant to a particular parcel of land, Parcel
2.. They are not local requirements and regulations that can be waived by a board of appeals or’
HAC under Chapter 40B. Chapter 40B does not authorize HAC or a board of appeals to compel
any person to give up property rights. Zoning Board of Appeals of Groton v. Housing Appeals
Committee, 451 Mass. 35, 40 (2008) (HAC lacks authority to order a private property owner or a
town to convey a sight line easement), Rather, the authority to waive local requirements,
regulations, permits and approvals under Chapter 40B “refers to building permits and other
approvals typically given on application to, and evaluation by, separate local agencies, boards or
commissions whose approval would otherwise be required for a housing development to go
forward.” Id. The distinction between “restrictions on the title or use of real property” pursuant
to a deed or other title instrument and the “conditions or restrictions set by a government agency,
such as a zoning board of appeal,” through the exercise of permit-granting authority was also
made clear in Killorin v. Zoning Bd. of Appeals ofAndover 80 Mass. App. Ct. 655, 657 (2011)
(cond1t1ons imposed in a permit are not subject to the provision of G.L. c. 184, § 23 that -

“[clonditions or restrictions ... shall be limited to the term of thirty years after the date of the
deed or other instrument or the date of the probate of the will creating them”).4

4To argue its point, the Developer cites a number of cases. It is unnecessary to address all of these although they
clearly are distinguishable. For instance, Maynard v. Housing Appeals Commission, 370 Mass, 64 (1976), aside
from being an old case, concerns the type of approval (sewer extension) typically required for housing development,
not g land interest, and was distinguished in the Grofon decision on that basis, The same is true of all the HAC
decisions cited by the Developer, including White Barn Lane, LLC v. Norwell Zoning Board of Appeals, HAC No.
08-05 (July 18, 2011), which the Developer touts as “addressing covenants granted to municipalities.” This case is
no more than a reiteration of the well-settled principle that, under Chapter 40B, a board of appeals assumes the
regulatory powers of the planning board under the Subdivision Control Law, including the statutory authority to
require or modify covenants for purposes of the Subdivision Control Law. It has no bearing on the deed restrictions
at issue here, which wers negotiated between the Town and former owners and made appurtenant to the Town’s

. property.
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The Developers assert that the Board of Aldermen has amended the deed restrictions
fourteen times, including four amendments relating to the 135 Wells Avenue property. That may
be true, but whether and how the Board decides to amend the deed restrictions is for the Board to
decide, and not for the Developer, the ZBA, or HAC to decide. Mount Ida does not believe that
the Board of Aldermen has ever exercised its authority to allow anything the scope, density, and
intensity of the Project. Even a cursory review of aerial photographs will show that other
developments in the neighborhood do not occupy as much of their respective lots as the
Developer now proposes. Further, should the Board amend the prohibition on residential use;
you can be assured that there will be a flurry of requests from other property owners in the Office
Park for similar amendments — there is currently a strong market for large multifamily apattment
projects in greater Boston, especially in affluent suburbs.

As discussed, the modification of the deed restrictions is solely for the Board to decide.
Mount Ida urges the Board to deny the Developer’s request to modify the deed restrictions.

III. Traffic Improvements

The discussion on deed restrictions raises an important concern about the proposed
improvements to the intersection of Nahanton Street and Wells Avenue. These improvements
are a critical part of addressing traffic issues arising from the Project. The Planning Department,
in particular, has expressed a concern with traffic, especially the frustrating conditions that
already exist at this intersection. Without the benefit of more detailed measurements, it does not
appear that the existing right of way is adequate for the proposed improvements. To the extent
additional land is necessary, the City would have to exercise its power of eminent domain for the
benefit of the Project. Chapter 40B “confers no authority on the [housing appeals] committee to
order a municipality to convey an easement,” and ZBA likewise lacks this authority. Zoning
Board of Appeals of Groton, 451 Mass. at 139. :

IV. Mount Ida’s Concerns

The Project would place 4 massive building with 334 dwelling units adjacent to the part
of Mount Ida’s campus that is dedicated to student housing and campus life. This building is just
28 feet away from the campus. The 200-foot long, six-story tall back of the building would
severely undermine the look and feel of this part of campus. There is no amount of landscaping
that can help due to the height, length, and lack of any meaningful backyard setback. But Mount
Ida’s concerns go beyond aesthetics and campus character. They include the following.
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A. Security

Foremost is security. Campus safety is always a paramount concern for colleges. The
Property abuts a portion of the campus that houses many of the students, who are generally
between the ages of 18 and 21. The existing development is commercial and mostly brings
people to the area during daytime business hours on weekdays, times that pose little if any safety
concerns. By conirast, the Project would bring a significant number of new people to the area,
especially during the evening hours and weekends. In all likelihood, there will be two times as

many people as apartments. Moreover, because the apartments are mostly one and two bedroom
units, the residents will tend to be more transient than a single-family style development. This
has nothing to do with the affordable housing component of the Project. In fact, more than three -
quarters of the dwellings are market rate units, not affordable units. The concern arises from the
type of large, predominantly one and two-bedroom unit apartment complex proposed.

All of these residents will have easy access to the campus — just 28 feet to the border
through sparse woods. This raises serious concerns about student safety and will force Mount
- Ida to concentrate more resources on campus security. A college needs to give its students a

secure environment, and failure to do so not only poses a threat to students — which is the most
important issue — but also affects the college’s appeal to prospective students.

B. Noise and Lighting

Mount Ida strives to maintain g small, quiet residential campus life where students learn
to respect their peers and neighbors and are able to focus on their studies. The Project will
increase the level of noise that intrudes into the campus, especially during evenings and
weekends, and the Project’s lighting will likewise be detrimental to the campus life.

C. Traffic

As noted, traffic in the area is already very heavy. Nahanton Street is congested,
especially at its intersection with Wells Avenue, and the entry points to the college are often
clogged. While the Developer contends that traffic will improve due to a change in direction
(e.g., outgoing as opposed to incoming in the morning), there is no debate that the Project will
bring a significant amount of new traffic to the area. The traffic pattern may change but it still
poses a problem, and not one that is better than existing conditions. The effectiveness of the
Developer’s shuttle service largely depends on whether the residents work in Boston or some
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other place where the MBTA has service, and whether they find the shuttle convement This
relies on assumptions and is not a given.

D. Shadow

Due to both its height and mass and the lack of any architectural relief, the proposed
building will block out natural sunlight and create a shadow over a portion of the campus that
includes several residential buildings.

E. Conservation

The deed restrictions exist to protect the City’s land use and conservation efforts,
. including its use of the land it bought pursuant to the option agreement. The Project does
. nothing to further these efforts; instead, it proposes a density and intensity of use that is
detrimental to the area’s natural resources. Virtually the entire Property will be used for the 334
dwellings and associated parking. This is inconsistent with the more moderate development in
this area and is inconsistent with the purpose of the deed restrictions. What is more, it is well
known that a portion of the Property is within the habitat of a species of special concern, the blue
spotted salamander, and that there are numerous certified and potential vernal pools in the area.
One of these is about 170 feet from the Propetty. The critical habitat for these rare salamanders
extends 300 to 800 feet from a vernal pool. While this may be a matter of state law not strictly
within the ZBA’s purview under Chapter 40B, it is without question an issue properly considered
by the Board of Aldermen in demdmg how to act on the Developer’s request for modification of

the Deed Restrictions.

F, Reliance on City Zoning and the Deed Resiriction

Mount Ida recently spent $8.5 million to rehabilitate Mulloy Dormitory, which is the
College’s largest dormitory and just over 100 feet from the 69-foot tall (plus mechanicals) back
wall of the proposed Project. Mount Ida’s decision to invest in Mulloy Dormitory was in large
part based on the knowledge that although the Dormitory is close to the property line, it abuts
commercial property that i$ subject to the deed restrictions and subject to a 36-foot height hrmt
and a'0.25 floor area ratio under the Zoning Ordinance.
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IV. Conclusion

Mount Ida is adamantly opposed to the Project, which is completely out of scale to
relative to the other land uses in and adjacent to the Wells Avenue Office Park. The best way to
stop it is for the Board to refuse to amend the deed restrictions. We urge the Board to do so.

If there is any information that we can provide to help the Board of Aldermen and the
ZBA in their deliberations, please do not hesitate to contact us.

Sincerely yours,

Mount Ida College
By.its attorneys

BQZWL/

Daniel4’ Bailey 111 /

Gareth 1. Orsmond

DIB/GIO/smg

cc: Bérry Brown, President, Mount Ida College
. Cheryl St. Pierre Sleboda, Vice President for Finance and Administration, Mount Ida

College
Suzanne Gallagher, Legal Counsel and Special Assistant to the President, Mount Ida

College
~ Alexandra Ananth, Chief Planner, City of Newton Planning Department
Ouida Young, City of Newton Law Department
Franklin Stearns, Esq.
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#210-14

ATTACHMENT |

CITY OF NEWTON

IN BOARD OF ALDERMEN

November 3, 2014
ORDERED:

That the Board, finding that the proposed amendment can be made without substantially
derogating from the purpose for which the City of Newton was granted certain restrictions in a
deed from the Trustees of the “Newton at 128 Realty Trust” to the City of Newton dated May 22,
1969 and recorded with the Middlesex South Registry of Deeds in Book 11669, Page 535, the
Board hereby agrees to amend the aforesaid restrictions as follows:

PETITION NUMBER: #210-14
PETITIONER: 135 Wells Avenue LLC
LOCATION: 135 Wells Avenue, Ward 8, Section 84,

Block 34, Lot E-2, containing approximately 276,492
square feet of land, more specifically designated as Lot E-2
on a Plan of Land entitled “Existing Conditions Plan, dated
June 14, 2013~

OWNER: 135 Wells Avenue LLC
ADDRESS OF OWNER: c/o Cabot, Cabot & Forbes
125 Summer Street

Boston, MA 02111

TO BE USED FOR: A multi-family dwelling building with café, co-working
and accessory space.

1. That the restrictions adopted by Board Order #276-68(3) as conveyed to the City
of Newton by a Deed recorded with the Middlesex South District Registry of Deeds in Book
11669, Page 535 as amended, be further amended to allow the use as described above.

2. That the restrictions adopted in unrecorded Board Order #734-72 (#884-71) be
further amended to allow the use as described above.

3. That this Order is conditioned upon the Petitioner funding or causing to be
performed the off site public improvements listed on Exhibit A of this Board Order.

October 23, 2014
BOS-3428900 v4



4. His Honor the Mayor is hereby authorized to execute on behalf of the City such
recordable documents as may be usual, customary or necessary to give effect to the Order of the
Board herein.

Under Suspension of Rules
Readings Waived and Adopted

[ ]Yeas [ ] Nays
Executive Department
Approved [Date]

City Clerk Mayor

October 23, 2014



10.
11.

EXHIBIT A
To Board Order #210-14

Fund and cause to be designed and reconstructed the Wells Avenue/Nahanton Street
intersection as per the plan entitled “Rebuild Nahanton St Intersections at Wells Ave &
Winchester St” (the “VHB Plan”).

If needed, supplement the City’s FY 2016-2020 Capital Improvement Plan funding (not
to exceed $100,000.00) for the signalization of the Winchester Street/Nahanton Street
intersection.

Prepare for the City of Newton with the required plans and engineering services (not to
exceed $75,000) an application for the City’s approval and submission of a MassWorks
State grant application (or other similar funding), which would provide funding for
additional improvements in the Wells Avenue area.

Design and construct a new drop off area serving the Solomon Schechter Day School
(“SSDS”) consistent with the concept shown on the plan title “Build New Solomon
Schechter Pick Up/Drop off Lane.”

Fund, and or design and construct improvements to the Wells Avenue Park entrance and
signage consistent with the concept plan provided to the Board.

Cause to be upgraded of all Wells Avenue lighting fixtures to LED along with new arms
and banners.

Within the public right of way, complete a onetime clean up of heavily overgrown,
untended trees and perform landscaping to improve unsightly areas and create a more
pedestrian friendly, safe environment (e.g. removal of poison ivy alongside sidewalks).

In collaboration with SSDS and Mt. Ida, develop a new, pedestrian friendly entry into the
DCR Cutler Reservation across the 135 Wells Avenue property, including new entry
features and improved pedestrian trails.

Cause to be striped Wells Avenue to include new crosswalks, lane dividers and a bike
lane.

Work with interested property owners to promote the new Wells Avenue Smart Shuttle.

Provide funds not to exceed $100,000 to the City of Newton to begin the master
planning, possible re-zoning and “re-branding” of the Park.

October 23, 2014





